
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



1898.] DEZENDORF V. HUMPHREYS. 793 



SUPREME COURT OP APPEALS OP VIRGINIA. 

RICHMOND. 

Dezendorf v. Humphreys & Son and Others, 

AND 

LOWNSBEEBY AND OTHERS V. HuMPHEEYS & SON AND OtHEES.* 

January 20, 1898. 
Absent, Riely, J. 

1. Equitable Separate Estates Since May 1, 1888 — Restraints on alienation. 

A devise to a married woman, since May 1, 1888, to her sole and separate use, 
restraining her power to alien and encumber, creates an equitable separate 
estate in the woman, although no trustee be interposed ; and her powers over 
the estate and in respect to it are measured and controlled by the provisions 
of the will. 

2. Equitable Separate Estates — Restraints on alienation. A married woman 

may charge her equitable separate estate by her general engagements unless 
restrained by the instrument which creates the estate, but the restriction may 
be implied from the whole instrument, as well as imposed in express terms. 

3. Equitable Separate Estates — Powers of courts of equity over. Courts of 

equity cannot exercise any greater power over the equitable separate estate of 
a married woman than is conferred on her by the terms of the settlement. 
If she cannot convey nor encumber it, courts of equity cannot charge it with 
her debts. The power of the court is simply co-extensive with that of the 
married woman herself. 

4. Equitable Separate Estates for Life — Restraints on alienation — Rents 

and profits. The restriction upon the power of a married woman to convey or 
encumber her equitable separate estate for life, is also a restriction on her 
power to convey the rents, issues, and profits of such estate. 

Appeal from a decree of the Law and Chancery Court of the city 
of Norfolk pronounced May 21, 1895, in a suit in chancery wherein 
D. Humphreys & Son were the complainants, and Mary L. Dezendorf 
and others were the defendants. Reversed in part. 

The decree of the Law and Chancery Court was adverse to Lowns- 
berry and other creditors similarly situated, and also to Mrs. Dezen- 
dorf, all of whom were defendants in the court below, and they took 
separate appeals. 

The opinion states the case. 

•Reported by M. P. Burks, State Reporter. 
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In Dezendorf v. Humphreys & Son : 

Christian & Christian and W. H. White, for the appellant. 
Whitehurst & Hughes, E. Spalding, Burroughs & Bro., and Oeo. 
Mcintosh, for the appellees. 
In Lownsberry and Others v. Humphreys & Son and Others: 
Tunstall & Thorn and Whitehurst & Hughes, for the appellants. 
White & Garnetb, E. Spalding, Burroughs & Bro., and Oeo. Mcin- 
tosh, for the appellees. 

Keith, P., delivered the opinion of the court. 

We are called upon in these cases to construe the will of James N. 
Croft, dated January 8, 1891 and probated on the 25th of June of 
that year. He gives to his daughter Mary Louise Dezendorf certain 
property "to have for her sole and separate use during her life, and 
at her death to be equally divided among her children to be for their 
sole use and benefit." 

By the fifth clause of the will, it is provided that "none of the 
property above devised shall be conveyed or encumbered by my said 
daughters; and in the event of said daughters, or any or either of 
them, departing this life before their respective children shall arrive 
at the age of twenty-one years, the land devised to the daughter so 
dying shall not be divided until her youngest child arrives at the age 
of twenty-one years, and during the time between the death of my 
daughter, and the time at which her youngest child attains the age of 
twenty-one years, it shall be the duty of my executor to collect the 
rent from said property and divide it equally among her children." 

Dezendorf and his wife united in several deeds of trust by which 
they conveyed the property derived from her father, and the rents, 
issues and profits received from it, in trust to secure certain debts. 
Other creditors brought suit and recovered judgments against her, and 
as to still a third class of creditors judgments were confessed by her 
in their favor. Humphreys & Son obtained a judgment against John 
F. Dezendorf and Mary Louise Dezendorf in the Circuit Court of the 
city of Norfolk, and filed their bill in the Law and Chancery Court of 
that city for the purpose of enforcing it. In their bill they allege that it 
is a second lien on certain real estate of Mary L. Dezendorf, in the 
city of Norfolk. Dezendorf and his wife and a number of other 
creditors were made parties defendant. The cause was referred to a 
commissioner, who reported the liens binding upon the property sought 
to be subjected, their character, amounts, and priorities. To this report 
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exceptions were taken, and the Law and Chancery Court entered a 
decree holding that Mrs. Dezendorf had, under her father's will, no 
power by her voluntary act to charge the property which she held 
under his will; that the deeds of trust which she together with her 
husband had executed upon it, and the judgments which she had 
voluntarily confessed, came within the 5th clause of the will, which 
prohibited her to convey or encumber it, and were therefore null and 
void. The Law and Chancery Court, however, took a different view as 
to the judgments obtained in due course of judicial procedure. It seems 
to have regarded the limitation upon the power of Mrs. Dezendorf 
over her separate estate as extending only to conveyances and encum* 
brances voluntarily executed by her, and not to such as might be 
obtained against her by a resort upon the part of her creditors to the 
courts of the country. 

The first question for us to consider is what is the character of the 
estate taken by Mrs. Dezendorf under her father's will? Is it a 
statutory separate estate as to which her power is to be measured by 
chapter 103 of the Code, or is it an equitable separate estate as to 
which her power is to be ascertained by reference to the instrument 
which created it? 

By section 2294 of the Code, ch. 103, it is provided that "noth- 
ing contained in the preceding sections of this chapter shall be con- 
strued to prevent the creation of equitable separate estates. Such 
estates shall not be deemed to be within the operation of the said 
sections, but they shall be held according to the provisions of the 
respective settlements thereof, and shall be subject to and governed 
by the rules and principles of equity applicable to such estates." 

Section 2284 declares of what the seperate estate of a married 
woman shall hereafter consist, but it does not undertake to draw the 
line which divides the equitable from that which, in default of a bet- 
ter term, has been designated the "statutory separate estate." All 
interests, estates, and property rights of every description which come 
to a married woman from whatever sources are, with exceptions which 
need not here be noted, to be held and enjoyed as her separate estate. 
That which, prior to the passage of the "Married Woman's Act," 
was held by her as separate estate, retains that character, and her 
power over it and with respect to it is measured and controlled by the 
provisions of the settlement by which it was created, and is "gov- 
erned by the rules and principles applicable to such estates." Sec 
2294. 
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In Miller v. Miller, 92 Va. 510, this court was called upon to con- 
strue a deed by which a testator conveyed to his daughter, Sarah J. 
Miller, a tract of land "to have and to hold to her only use and 
behoof." Judge Riely, delivering the opinion of the court, held that 
language to be sufficient to create an equitable, separate estate, and 
said ' ' that being made to her while a married Avoman and expressed 

to be for her only use and behoof the words annexed to 

the gift clearly manifest an intention to exclude the rights of her hus- 
band, and created in her an equitable separate estate in fee." It was 
objected in that case, as in this, that the land was conveyed directly 
to the beneficiaries without the intervention of a trustee, but that was 
held to make no difference in the result; "for it is a fundamental 
maxim of equity that a trust shall never fail for the want of a trus- 
tee." "Although the wife's separate estate is an equitable one, 
being in conception of equity a trust estate with the legal and equita- 
ble titles separated ; and although in strict theory, and in every 
regular form of settlement, the legal title should be conveyed to or 
held by express trustees, yet it is well settled, whatever doubts may 
have once existed, that the interposition of actual trustees is unneces- 
sary." 3 Pom. Eq. Jur., sec. 1100. 

We cannot doubt, therefore, that the language employed in the will 
of J. N. Croft creates an equitable separate estate in his daughter 
Mary L. Dezendorf, and that, in order to ascertain the extent of her 
power to charge it, resort must be had to his will. The decisions in 
this State establish the principle that a married woman may charge 
her separate estate by her general engagements unless the instrument 
which creates it imposes some restriction upon her power to do so; and 
secondly, that a restriction or limitation upon her power may be 
created not only by express language, but may be implied from the 
whole instrument. A court, therefore, dealing with a separate estate, 
must ascertain and measure the power which the married woman can 
exert over it. It must act within the limit prescribed to her by the 
instrument under which she holds her separate estate. If she cannot 
convey or encumber it, neither can she by any general engagement 
fasten upon her property an inchoate charge which may by her volun- 
tary act, or through the instrumentality of the courts in the ordinary 
discharge of their functions, be elevated into a lien or encumbrance. 
The law which limits the power of the beneficiary over the subject has 
at the same time circumscribed the power which can be exerted by the 
courts. Indeed, until recently, there was room for the contention that 
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a married woman uniting with her husband could by her voluntary 
act devote the corp-us of her real estate to the payment of her debts 
while the courts could only subject its rents, issues, and profits. 

After a careful review of the authorities, the law was settled other- 
wise in the case of Price v. Planters National Bank, 92 Va. 468. By 
that decision the power of the court was ascertained to be co-extensive 
with that of the parties themselves, but there is no case in which the 
courts in dealing with an equitable separate estate have undertaken 
to exercise a power over it greater than that conferred upon the mar- 
ried woman by the instrument creating it. The restraint upon the 
one is equally a limitation upon the other. 

Nor do we think it is an answer to say that the deeds of trust in 
this case, or some of them, undertook to convey only the rents, issues, 
and profits, and did not convey or encumber the life estate of Mrs. 
Dezendorf in the property itself. Such a construction would sacrifice 
the substance to the shadow. 

We are of opinion that the will created an equitable separate estate 
in Mrs. Dezendorf ; that the 5th clause of the will, by which she is 
prohibited to convey or encumber it, operates as a restraint upon her 
power to charge it by her general engagements, for they would be 
wholly unproductive unless she could by her voluntary act devote her 
property to their satisfaction by conveying or encumbering it, or unless 
the creditors could by resort to the courts accomplish the same result 
by its sale or sequestration; and, as we have seen, the courts can have 
no greater power over the subject than is conferred upon the married 
woman by the instrument under which she holds it. 

It follows, therefore, that there is no error in so much of the decree 
complained of as denies the right of the creditors of Mrs. Dezendorf 
to subject her separate estate by virtue of the several deeds executed 
by her, and the judgments voluntarily confessed; but there is error in 
subjecting the separate estate to the liens of judgments obtained against 
her in the ordinary course of judicial procedure, and for this the 
decree must be reversed. Reversed in part. 

CONTRACTUAL POWERS OF MARRIED WOMEN — A REPLY. 

The late editor of the Virginia Law Register, in a note to Richmond By. 
&c. Co. v. Bowles (2 Va. Law Keg., p. 20), said: "Every judicial decision in- 
volving the property rights of married women in Virginia under statutory pro- 
visions is of especial interest because of the radical departure of these statutes 
from the common law, and the newness of the statutes." 

The chief interest in the principal case centers in the fact that the court held 
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that the estate was equitable, and did not arise under chapter 103 of the Code. It 
was earnestly contended by able counsel that the estate devised was legal and that 
the judgments recovered against Mrs. Dezendorf in invitam bound it, but we think 
the court rightly held that the estate devised was an equitable separate estate. 
Having determined this, the solution of the other questions were not difficult. 
The power of courts of chancery over equitable separate estates is very clearly and 
aptly put in the following language: " If she cannot convey or encumber it, 
neither can she by any general engagement fasten upon her property an inchoate 
charge which may by her voluntary act, or through the instrumentality of the 
courts in the ordinary discharge of their functions, be elevated into a lien or en- 
cumbrance. The law which limits the power of the beneficiary over the subject 
has at the same time circumscribed the power which can be exerted by the courts." 
It would seem to follow as a corollary that if the instrument creating the estate 
prescribes a particular mode of alienation or encumbrance, and prohibits all others, 
she cannot by indirection effect what she could not do directly. 

The language of section 2284 of the Code is so comprehensive that it is always 
a question of interest to know what it embraces, and what it does not embrace. 
One is as much a construction of the section as the other, and hence the interest 
in the principal case. 

There was no occasion in the principal case to discuss any question arising under 
chapter 103 of the Code, and hence none such was discussed, but, in a recent 
number of the Register (p. 635), the editor expresses some views in which we 
do not concur, and which we wish briefly to notice. After an able presentation 
of his views, he reaches the conclusion' that "no properly qualification whatever is 
necessary in order to entitle the wife to make a general contract." In the course 
of his argument he says: "The statute nowhere requires in terms that she must 
possess this property qualification; and we submit, with deference, that there is 
not anywhere in the entire chapter the faintest suggestion of it by implication." 
If this latter statement should be conceded, of course all argument would be at 
an end. So that it is evident, at the outset, that the proper solution of the ques- 
tion will depend upon whether the statute does in terms, or by fair implication, 
require any property qualification in the wife. This, of course, can only be de- 
termined from the statute itself. The statute, however, must be construed as a 
whole, and not in disjointed parts. And though the language used is the primary 
source to ascertain the meaning of the legislature, it is always admissible, in cases 
of doubt or uncertainty, to look to the surrounding circumstances under which the 
statute was enacted, and particularly to the evils, or supposed evils, sought to be 
remedied, and the purposes sought to be accomplished. Sherwood v. Atlantic & 
D. R Co., 94 Va. 291; s. c. 27 S. E. 

At common law the married woman had no contractual powers whatever. Her 
contracts were simply void. Upon marriage all of her personal property, with 
certain conditions as her choses in action, and the rents, issues and profits of her 
real estate became his property. What few property rights she had could only 
be exercised with the concurrence and consent of her husband. At an early day 
courts of equity began to regard this as an injustice, and, as some of the courts 
stated it, as a reproach upon civilization, and hence they recognized a right to 
Create a new kind of estate, vested in trustees for the benefit of the married 
woman, with power to her to dispose of it by her sole act, and with such restraints 
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on her powers as the founder of the trust chose to impose. This new estate in 
the woman was called a "separate estate." It was to be her property separate 
and apart from her husband ; not subject to his control nor liable for his debts. No 
part of his property was to be taken for this purpose, but his rights in her property 
were simply intercepted. He was to have no interest in it, and no control over it. 
She, however, was to have certain rights in respect to it, and to be allowed to con- 
tract debts on the faith and credit of it. But she was not permitted to contract 
generally. Her contracts, as contracts, were still void. They were what are 
termed " engagements " for which her separate estate was answerable, but by which 
she was not bound. The extent of the liability of her separate estate was meas- 
ured by her powers over it, but no further. The whole purpose of the courts was 
simply to enable her to deal with, or upon the faith and credit of, her separate 
estate. If she had no separate estate, she had no more contractual powers in 
equity than at law. Equity went no further than to deal with her in her relations 
to her separate estate. The rules and principles governing these estates were 
moulded into symmetrical form by the courts, and these estates were found to be 
in harmony with modern ideas of civilization, and hence they were looked upon 
with favor. Thus the law continued in Virginia till April 4, 1877, when the first 
"Married Woman's law" was enacted. This act made all the estate thereafter 
acquired by a married woman her separate estate, but the power of the married 
woman was very limited and contracted. She could only contract in relation to, 
or for the disposal of, her separate estate, and even in these contracts her husband 
was required to join. This act was very imperfect, and there were serious diffi- 
culties in construing it. It is conceded by Professor Lile that down to this time 
a married woman with no separate estate had no contractual powers. The legis- 
lature then appointed three of the ablest lawyers in the State "to revise and 
digest the Code and statutes of Virginia," including, of course, the Married 
Woman's law. Two of the Eevisors had been on the Court of Appeals when many 
of the decisions touching the rights of married women were made, and all of them, 
were men of intelligence, familiar with the statutes of the State and the deci- 
sions construing them. About three years was spent in the work, and one of them 
in speaking of chapter 103 of the Code, said: "There is not, perhaps, in the whole 
Code, any chapter of more importance than that relating to the property rights 
of married women, and no subject within the scope of their work to which the 
Revisors gave more anxious consideration, or upon which they bestowed more care. 
The policy of the State had been settled by previous enactments then in force, 
and it was not within the powers conferred upon the Revisors to change it, if it 
had been thought wise to do so. They could only revise the existing statutes, 
making such changes as seemed proper to carry out the established policy." 
(Judge Burks' address before Virginia State Bar Association, pp. 14, 15. ) The 
limitation on the powers of the Revisors mentioned above undoubtedly refers to 
that provision of the statute under which they were appointed which forbade them 
to make changes which would produce "a radical change in the present system of 
statute law of this State." Acts 1883-4, ch. 523. What policy then is referred 
to in the above quotation 1 The §ame address tells us it was the policy inaugu- 
rated by the Act of April 4, 1877. But Professor Lile concedes that under this 
act the married women had no contractual power, except "in relation to" or 
" for the disposal of" her separate estate. The Revisors undertook to carry out 
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that policy, and we respectfully submit that they have done it. To have extended 
the power to a married woman who had no separate estate to contract generally 
would have been a change far more radical than to have repealed the provisions 
of the Act of April 4, 1877. In the same address above mentioned, in speaking 
of ch. 103 of the Code, it is stated (p. 18) that "the married woman can make 
no contracts binding her separate estate except such as are made in respect to 
that estate, or upon the faith and credit thereof." Again on the same page: 
" If the married woman, at the time of the contract, whether the same be in writing 
or not, has any statutory separate estate, the legal presumption is that the contract 
was made with reference to and on the faith and credit of that estate." 

These quotations are made simply to show that the Revisors did not feel that 
they had the right to make any radical change in the policy of the law on this 
subject, and did not attempt to make any such. It plainly appears that they did 
not intend to extend the power of contracting to any married women except those 
who had separate estates. See also 1 Va. Law Reg. 357. Knowing, then, the 
purpose in view, we submit that it goes a long way towards a proper construction 
of the statute when we consider that three such lawyers, after "anxious consider- 
ation," endeavored to carry that purpose into effect by the language used in the 
statute. 

The language of the statute itself, however, is the primary source from which 
its meaning is to be gathered. We submit, with deference, that the language of 
the statute restricts the power to contract to married women who have some sep- 
arate estate. In the first place the title of the chapter shows an intention to deal 
with the separate estates of married women and their relations thereto, and not 
simply with the powers of married women generally who have no separate estates. 
The title is: "Of the Separate Estate of Married Women." If the object and 
purpose of the Revisors had been to emancipate all married women from the disa- 
bilities of coverture there would have been no need for chapter 103 of the Code, 
but it might have been accomplished in a few brief sentences in one section, with 
corresponding changes in other sections of the Code. 

Sections 2284 and 2287 declare what shall constitute separate estate under that 
chapter. Before passing from these sections it may be stated that the mere capacity 
to labor and to earn money, of a married woman who is not at the time a sole 
trader, is not separate estale, and damages for injury to or destruction of such 
capacity cannot be recovered by her in an action in her name. Richmond Ry. &c. 
Co. v. Bowles, 92 Va. 738. 

Section 2286 declares: "A married woman shall have the right and power to 
hold, control and use her said separate estate as if she were sole, and, by her sole 
act, encumber, devise, bequeath or otherwise dispose of her said separate estate in 
the same manner and with like effect as if she were unmarried . . . ." 

Section 2288 declares: "She may make contracts, as if sole, in respect to such 
trade .... and her said separate estate or upon the faith and credit thereof; and 
upon such contracts, and as to all matters connected wilh, relating to or affecting 
such, trade . ... or separate estate .... she may sue and be sued in the same 
manner, and there shall be the same remedies in respect thereof, for or against her 
and her said estate, as if she were unmarried." 

Section 2295: " Every contract hereafter made by a married woman, which she 
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has the power to make, shall be deemed to be made with reference to her estate, 
which is made her separate estate by this chapter, as a source of credit . . . ." 

These are all of the sections relating to the powers of the married woman. 
Section 2289 simply defines the character of the judgment which may be rendered 
against her upon causes of action arising under section 2288. 

Section 2286 deals entirely with the management and disposition of the separate 
estate, when one exists, and need not be further noticed, as it is not claimed that 
by virtue of this section any powers are conferred upon a married woman who has 
no separate estate. 

Under the provisions of section 2288 she may contract " in respect to .... her 
said separate estate, or upon the faith and credit thereof; and upon such contracts " she 
may be sued. 

The common law is still the law in Virginia, except so far as it has been 
changed by the General Assembly. Section 2 of the Code. And as the married 
woman had no contractual powers at common law she has none in Virginia except 
those conferred by statute. If she has any by statute it must be by section 2288 
of the Code, for that is the only statute which confers such powers on her. What 
then is the proper construction of section 2288 1 How can she contract in respect 
to that which has no existence, or upon the faith and credit of what does not exist, 
and may never exist. If it was intended to grant her the power to contract gen- 
erally, whether she had a separate estate or not, why say she may contract in 
respect to or upon the faith and credit of her said separate estate? Is not this 
language a plain limitation on the power to contract generally? And if she has 
the power to contract generally, what is the meaning of the language of section 
2295 when it mentions every contract which she has the power to make f If the con- 
tention be well founded that, without any separate estate, she may endorse a note 
and thereby bind herself personally, what meaning or effect is to be given to the 
words which she has power to maket And why should express power be given to 
contract in respect to or on the faith and credit of her separate estate ? 

It is argued that she has the power to contract generally because the value of 
her separate estate under the Code is not the measure of her contractual powers. 
True, it is not the measure of her contractual power, but the existence of such 
estate is the condition of her right to contract at all. These and many other argu- 
ments used might well have been addressed to the lawmakers as a reason why a 
different rule should have been established, but not to courts whose duty it is to 
construe laws. 

Enquiry is made, How much separate estate must the married woman own ? If 
the amount affected the question at all we might frankly confess we do not know. 
We do know, however, "that homespun ginghams, cracked mirrors and brass 
breastpins do not constitute separate estate." The rigorous rules of the common 
law sought under the term "paraphernalia" to exempt such articles of personal 
adornment in all but very exceptional cases, and the maxim de minimis has fre- 
quently saved courts from tedious investigation. Usually the tax list would show 
whether the wife were claiming anything separate and apart from her husband, 
and the value thereof. The wife who has nothing in sight is not likely to prove 
of great value to the commercial world as an endorser of negotiable paper, and it 
is not probable that many creditors will be found to lend their money or part with 
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their property on such security. So, at last, the question is in large measure a 
"moot" one. 

Again, we might answer that the wife must have a reasonable amount of 
separate estate, and that what is reasonable must be determined by the courts. 
It is true we should be met with the same argument that if $100 is sufficient, 
" the same result must follow if she have but $10, or $5, or $1, or one cent." A 
similar argument was made in Barrett v. Market Street R. Co., 81 Cal. 296, 6 L. 
K. A. 336, where it was held that $5 was a reasonable sum to tender for a five 
cent, street car fare. In answer to the contention that the same principle would 
apply to a tender of $10 or $20, the court said: "It does not follow, if it be 
established as a rule that $5 is a reasonable amount to be tendered to a conductor, 
that 520 or $50 is also a reasonable amount, and must be accepted." 

But we do not believe that this is the true solution of the apparent trouble. In 
our view the ownership of a separate estate is as unaffected by its quantity or 
value as the ownership of a horse, under section 3650, is unaffected by its age or 
value. It is not a question of the amount of the separate estate, but whether there 
is any separate estate, owned in good faith by the wife, and held and enjoyed by 
her at the time of the contract. If there is not there can be no contract made 
either in respect to it, or upon the faith and credit of it. Whether, at the time 
of the contract, there was such an estate or not is a question of fact to be esab- 
lished as any other fact. But if there was no such estate, then the contract is one 
which the wife did not have power to make. See, in this connection, Duval v. Chelf, 
92 Va. 489. In that case it was held that the wife must own a separate estate at 
the time of the contract. It is true that, as applied to an estate under the Codei 
the decision is obiter, but it is nevertheless entitled to great respect. Cheatham v. 
Gower, 26 S. E. 853, 855. 

It may, and, at times will be, a difficult question to determine whether the wife 
has such separate estate, but this difficulty cannot be allowed to defeat the purpose 
of the statute. It is simply inherent, and must be determined upon the evidence 
in each particular case. Like difficulties are constantly arising in the construction 
of other statutes, but we know of no rule of construction which would justify the 
courts in refusing to give the statute a reasonable construction simply because it 
involved such difficulties. Under section 3650 of the Code a cow and calf are 
exempt to a householder. Just when a calf ceases to be a calf may present a 
difficult question, but no one will doubt that a calf is exempt. It might be argued 
that if the calf ceased to be a calf when it became one year old, one day would 
make no difference, and so, by the reductio ad absurdum process, it might be shown 
that a calf one day old was not exempt, but no one would contend for such a con- 
struction. It would not be a reasonable construction of the statute. But a calf 
is exempt, and so long as the animal comes within that designation it is exempt. 
The same principle applies to the subject of discussion. 

We respectfully submit that if a reasonable construction is placed upon section 
2288 the married woman must own a separate estate in order to have the capacity 
to contract, and that this property qualification does exist. 

M. P. Burks. 



